QUESTION: Under the Constitution and statutes of New Jersey, could a muteipslity 
enact an anti=bias housing ordinance? 
aeeeeee 
Yunicinal Powers 
Municipal corporations are political subdivisions of the state. While the 
courts of a few states apply the doctrine of an inherent right of local self- 
government "as an implied 1 on the state 
to control its mnicipalities", Rhyne, Municipal Corps Blm2, p. 62, New Jersey, 


-4n accord with the great weight of authority, has denied the existence of any 


Anherent right of local self-government, A municipality, being the creature 
of the r isa of powers, acting by delegated 


authority, and having only such powers granted to it by statute. Wagner ve 
Newark, 24 NoJ. 467(1957). These grants of powers are, under a liberal cone 
struction, deemed to include those of necessary or fair implication, or inciw 


dent to the powers expr See of 1947, Art. IV, 
Sec. 7, Para. 11. Fred ve Borough of Old Tappan, 10 NJ. 515 (1952). 
Vithin this framework, and existant no express or implied grent of power 
directly concerned with bias in housing, we turn to H.JoS.A. 40: 46-2 provides: 
"any municipality may make, amend, repeal and enforce such other 
tions, rules and by-laws not contrary to the , 
mss of thio state or the United States, as i¢ may deen necessary 


and proper for the good governsent, order and protection of persons 
and property, and for the preservation of the public health, safety 


aos 


This section has been construed to "constitute an express grant of broad gove 
ermmental and police powers to all municipalities" and has been "frequently 


cited as a source of general mnicipal police powers." Fred v. Mayer and . 
Council O14 Tappan Borough, suprs, 10 NeJ. at 519. In addition, the legisla» ; 
ture has expressly granted similar broad police powers to those particular 

maricipalities that operate under the terms of the Optional Municipal Charter 


Law, L. 1950, Ce 210, NoJ.SpA, 4016941 et seq. Newark is in this class, for 
example, See Wagner ve Newark, supra. 
That the proposed can be justifiabl, as within the 


police power, there can be no doubt, Anti-bias housing laws, while scoring a 
direct blow against bigotry and prejudice, encompass the very significant as- 
pect of making available improved housing facilities for minority groups which 
have been relegated to slum areas for reasons other than economic hardships 

It 4s of very real concern principally to urban areas, particularly Newark and 
Jersey City, to avoid the maintenance of ghettos, The concern is not only for e 
the welfare of the peoples subject to the pressures which create the ghettos, 


but for the "preservation of the public health, safety and welfare of the 
municipality and its inhabitants" as a whole. Cf., Lewitt wv» Division Against 
Discrimination, 31 N.J. 514, 523 (1950). Furthermore, similar legislation 

on the state level, the familiar Law Against Discrimination, N.J.S.A, 1825-1 


et seqe, expressly states that that enactment be deemed “an cxsreise of the : 
police power of the State for the protection of public safety, health, and ; 
morals," NeJeS.A. 18:25=2. . 
A Conflicting State Policy 
Paradoxically, it is the fact of this exercise of the state's policy in 
the Law Against Discrimination that gives rise to uncertainty surrounding the a 
sespe at the police power and pkoverta ax unqulified affirantive somer to ; 
_ the question posed. As the Supreme Court said in Wagner ve Newark, supra, at 
Pe 480, 


) 
"Attached to every ordinance adopted by a mmnicipality 1s the amplied 


emeitien Chebeay mse yanue te the proton ee ee 
_ To held otherwise, would lead to confusion and absurd results 


| Compare also, Anto=Rite Supply Co. v» Woodbridge, 25 N. J. 188 (1957), where 
a Sunday closing ordinance passed by the Township of Woodbridge was not as broad~ 
ly worded as the state act and contained more stringent penaltiese The or- 


E dinince was held to contravene state policy, tis mking it invalid. 

i If a mmnicipality adopted an ordinance against discrimination in housing — 
with more stringent provisions than the state law it would be subject to attack 
as contra to state policy. In addition, the existence of two boards, adminis 
tering similar legislative declarations could create an umieldy situation, 
and raise the objection that this is contra to an intention of the state to 
maintain uniformity. Hewever, since the present state act is silent on diae | 
crimination in private housing, the question is still open as to vhether it is 
considered as effecting @ policy against regulation of private property in 
this manner, or expresses no policy st all in this area, which is to be con 

“sidered separate subject matter. : 
Exaelapbicn - 

Language in Magner v. Newari, supra, reises the further possibility thet 
the Suprese Court sppears ready to exbrace a swooping doctrine of prevention, 
In that case, the power of the City of liesark to enact @ rent-control ordinance 

ei was challenged. After outlining the grants of the police power, the court held 
that there were specific a state policy — 

Sentra to the exercise of rent control by local ordinance and voided the mnicie 


pal enactments. However, the language was broad and indicated that there are 
areas of statewide concern which are beyond the realm of municipal authority. 
The court said (p. 478)+ 

"but the constitutional mandate to phe beatae op caeptoe in the 


grants of power warrant, 

torres into times statates a yowr Bint ts not hare tot . 
: intended to be given, aguolia Dave Cos. Ine. v. Soles, supra, 

| R2e3, “Ser ee)" : Je 


tod not thoso mittars iwotvine sate paliny or Sn the tein of affce z 
of general public interest or applicability. - 


sistent with the Constitution or other statutes," 
The pre-emption approach is criticized strongly in 12 Rutgers law Rev. at — 
2620 Tt my be angwered in respect to the instant question on the theary that 
“the probiens to be solved by anticbias legislation in housing are peculier to 


‘large urban mmnicipalities, and not the greater part of the state, 


Notwithstanding the perils raised by the Lignan case, it is the opinion 
Sf tide writer Chat mntpalstine be advised to act sn thie ares, ant eults 
their bold and comendable intentions to the test of the courte. 


